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The Opinion of the Court was delivered PER CURIAM.

CHIEF JUSTICE STARCHER and JUSTICE ALBRIGHT dissent and reserve the right to file
dissenting opinions.

JUSTICE DAVIS concurs and reserves the right to file a concurring opinion.



SYLLABUSBY THE COURT

1. “The decison to grant or deny parole is a discretionary evaluation to be made
by the West Virginia [Parole Board]. However, such a decison shdl be reviewed by this Court
to determine if the [Parole Board] abused its discretion by acting in an arbitrary and capricious

fashion.” Syl. Pt. 3, Rowe v. Whyte, 167 W.Va. 668, 280 S.E.2d 301 (1981).

2. “The West Virginia [Parole Board] must obey legidation and must act in a
way which is not unreasonable, capricious, or arbitrary.” Syl. Pt. 3, State ex rel. Eads v.

Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).

3. “The record in parole revocation cases must affirmatively show that the
documents and evidence produced in the revocation proceeding have been submitted to all duly
gppointed and qudified members of the West Virginia Board of Probation and Parole for
condderation prior to the find decigon, tha the number of members congdering such
documents and evidence condtituted a quorum for conduct of business by the Parole Board,
and that a mgority of the duly appointed and quaified members consdering the documents and
evidence mugt concur in any order revoking parole, ether by sgning the order or filing with
the secretary of the Parole Board a written concurrence in such revocation, which may be then

so cetified by the charman of the Parole Board, the secretary of the Parole Board, or a



member of the Parole Board assigned to conduct the proceeding.” Syl. Pt. 2, Sate ex rdl.

Eadsv. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).



Per Curiam:

Mr. Bruce Patton filed this petition for a writ of habeas corpus seeking relief
from a decison of the West Virginia Parole Board (hereinafter “Board’) revoking his parole.
Mr. Patton contends that the Board acted in an arbitrary and capricious manner in revoking his
parole.  Specificdly, Mr. Patton contends that the evidence of parole violations, including
mitigating circumstances, was inadequate to support the parole revocdtion; that the Board
faled to adequately consder less redrictive dternatives, and that the poor audio tape qudity
prevented al members of the Board from reviewing the evidence presented a the parole
revocation hearing prior to rendering the decision to revoke parole. Based upon the briefs,

record, and arguments of counsdl, we deny the requested writ of habeas corpus.

|. Factua and Procedura History
Mr. Patton was sentenced to thirty years for aggravated robbery and breaking and
entering.  On December 21, 2001, after serving seven and one-hdf years of his sentence, Mr.
Patton was paroled and subsequently became employed as a member of a towing crew. On June
24, 2002, dfter having been on parole for approximady sx months Parole Officer Pameda
Bddwin filed a petition to revoke parole, charging Mr. Patton with the following five
violaions (1) bresking the 9:00 p.m curfew on April 11, 2002; (2) visting a bar on April 11,

2002; (3) driving on a suspended license on May 13, 2002; (4) possession of acohol on June



6, 2002; and (5) driving on a suspended license on June 6, 2002. Subsequent to a July 30,

2002, hearing, the hearing examiner found probable cause on only charges one, three, and four.

On September 19, 2002, Board Charman Douglas F. Stump conducted a find
hearing in which Mr. Patton tedtified. The factud issues rased in the hearing testimony will
be addressed in the Discusson section of this opinion. Subsequent to the revocation hearing,
Charman Stump, according to an dfidavit Sgned by him, me with the other two sSgning
members of the Board and “discussed the matter thoroughly” prior to rendering a decison to
revoke parole on October 1, 2002. Charman Stump dso explaned in the affidavit that the
“Board does not routindy lisgen to or review audio tapes of revocation hearings in ther

entirety.”

In seeking a writ of habeas corpus in this Court, Mr. Patton aleges that a
thorough review of the evidence submitted in this case reveds the arbitrary and capricious
nature of the Board's revocation decison. Moreover, Mr. Patton dleges that the Board filed
to satisfy the requirements of State ex rel. Eads v. Duncil, 196 W.Va. 604, 474 SEE.2d 534
(1996), regarding review by al members of the Board prior to a revocation determination. We

address these issues separately in this opinion.

[l. Standard of Review



This Court stated as follows in syllabus point three of Rowe v. Whyte, 167 W.Va
668, 280 S.E.2d 301 (1981): “[tjhe decisSon to grat or deny parole is a discretionary
evadudion to be made by the West Virginia [Parole Board]. However, such a decison shdl be
reviewed by this Court to determine if the [Parole Board] abused its discretion by acting in an
arbitrary and capricious fashion.” In syllabus point three of State ex rel. Eads v. Duncil, 196
W.Va 604, 474 SE.2d 534 (1996), this Court explaned that “The West Virginia [Parole
Board] mug obey legidation and mug act in a way which is not unreasonable, capricious, or

arbitrary.”

Regading Mr. Paton's contention that the Board faled to satisfy the
requirements of Eads, this Court reviews such questions of law de novo. See Phillips v. Fox,
193 W.Va 657, 661, 458 S.E.2d 327, 331 (1995) (“In reviewing chdlenges to . . . findings and
condusons . . . we apply a two-prong deferentid standard of review. We review the find order
and the ultimate dispostion under an abuse of discretion standard, and we review the . . .
underlying factua findings under a clearly erroneous standard. Questions of law are subject

to ade novo review”).

[1l. Discussion
A. Contentions Regarding Revocation Hearing Testimony
We fird address Mr. Patton’s primary contention that the Board acted arbitrarily

and caoricioudy in revoking his parole based upon what Mr. Patton characterizes as very
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technicd violaions of parole.  During the September 19, 2002, hearing conducted by
Charman Stump, the charges agang Mr. Patton were developed and mitigating factors were
explaned. With regard to the alegation of a curfew violaion, Mr. Patton explained that he
broke the 9:00 p.m. curfew on April 11, 2002, as a direct result of employment obligations in
his podtion as a member of a twenty-four hour towing crew. He further maintained that his
parole officer had encouraged his participation in this employment and had knowledge of its
particular hourly demands. He dleged that he had been called to the Good Times Bar in Dunbar
to asss a dranded motorist. His employer, Mr. Lee Mullans, submitted a letter to the Board

assarting that Mr. Patton had indeed been caled on that employment mission.

With regard to the charge of driving on a suspended license' on May 13, 2002,
Mr. Patton explaned that a femde customer had refused to drive her own vehicle from
Advance Auto Parts to Mr. Patton’s place of employment for the replacement of her brakes,
due to her fear that the brakes would fal completely during that drive. Mr. Patton explained,
during the revocation hearing, that he had telephoned his employer for advice concerning the
customer’s refusad to drive her own vehicle. Mr. Patton explained that his employer had

advised him that the customer would have to pay a wrecker fee if the vehicle had to be towed

IMr. Patton’s license had been suspended due to unpaid treffic tickets. Mr.
Patton contends that he did not receive meaningful assstance in obtaning a driver's license
from his parole officer. West Virginia Code 8§ 62-12-15 (1993) provides that parole officers
“ddl use dl practicd and suitable methods of ad and encourage persons on parole and to
bring about improvement in their conduct and condition.” We find no merit in Mr. Patton’'s
adlegation that his parole officer falled to fulfill any of her duties as his parole officer.
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from Advance Auto Parts to the location at which the brakes would be replaced. Thus, Mr.
Patton agreed to drive the vehide for the customer the one mile from Advance Auto Parts. At
the parole revocation hearing, Mr. Patton explaned: “And when | pulled in, Pam [the parole
officer meking a routine check] was behind us. She seen her get out of the truck and a little kid
and | showed Pam the brake shoes in my hand that | got from over there. | mean | wasn't
supposed to be driving.  You know, | can't be right and be wrong. And | tried to do somebody

afavor....

With regard to the charge of dcohol possession on June 6, 2002, Officer Bryan
Jones, the police officer who observed Mr. Patton purchasing the beer a a locad Go-Mart,
tedtified at the parole revocation hearing. He did not observe Mr. Patton drinking the beer, but
he did notice that there was a woman in Mr. Patton’s truck with him. With regard to the Go-
Mart beer purchase, Mr. Patton testified that he had purchased a case of beer for his girlfriend.
He dso stated that he redized that he was a “recovering dcohalic’ and that he had served as

the chairman of Alcoholics Anonymous at the Huttonsville Correctiond Center.

While Mr. Patton does not attempt to argue that the violations did not occur, he
contends that the mitigating circumstances should have persuaded the Board to administer an
dterndive resolution of a less redrictive naure than tota revocation of parole and
replacement within the prison population. He further maintains that the Board faled to

adequately evduate less redrictive dternatives such as those provided by the West Virginia



Legidature in West Virginia Code § 62-12-19(b) (1998) (Supp. 2002),% advocating dterndive
means of resolution, included substance abuse trestment programs, day reporting centers, and

counsding programs. See West Virginia Code 88 62-11C-5(d)(5), 62-11C-5(d)(8), 62-11C-

2West Virginia Code § 62-12-19(b) provides:

When a parolee is under arrest for violation of the
conditions of his or her parole, he or she dhdl be given a prompt
and summary hearing, a which the parolee and his or her counsd
dhdl be given an opportunity to atend. If a the hearing it shdl
appear to the satidfaction of the board that the parolee has
violated any condition of his or her release on parole, or any rules
or conditions of his or her supervison, the board may revoke his
or her parole and may require him or her to serve in prison the
remainder or any portion of his or her maximum sentence for
which, at the time of his or her release, he or she was subject to
imprisonment: Provided, Thet if the violation of the conditions of
parole or rules for his or her supervison is not a fdony as set out
in sction eghteen of this aticle, the board may, if in its
judgment the best interests of judice do not require revocation,
renstate him or her on parole The divison of corrections will
effect release from custody upon approval of a home plan.
Notwithstanding any provison of this code to the contrary, when
reasonable cause has been found to beieve that a parolee has
violated the conditions of his or her parole but said violation does
not conditute fdonious conduct, the commissoner may, in his
or her discretion and with the written consent of the parolee,
dlow the parolee to reman on parole with additional conditions
or redrictions. Such additional conditions or redrictions may
include, but shdl not be limited to, participation in any program
described in subsection (d), section five, aticle deven-c of this
chapter. Compliance by the parolee with such conditions of
parole shdl preclude revocation of parole for the conduct which
conditued the violation. Falure of the parolee to comply with
such conditions or redrictions and dl other conditions of release
dhdl conditute an additional violaion of parole and the parolee
may be proceeded againg under the provisons of this section for
the origind violation aswell as any subsequent violations.
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5d)(9) (2001). Mr. Paton contends that his rehabilitative efforts, including atendance of
Alcoholics Anonymous meetings, the edtablishment of ganful employment, and the ability to
mantan a constant place of resdence, were indications that he had become a functioning,

successful member of the public during his Sx months on parole.

In discussng possble dterndive resolutions, Charman Sump mentioned a
program a St. Mary's Correctiona Center, the Second Chance Program, designed to assist in
treetment for dcoholism. Chairman Stump adso dluded to the Pruntytown Correctional Center
and sated that his preference would be placdng Mr. Patton on eectronic monitoring.  During
the hearing, Mr. Patton admitted that his Sster, with whom he had established a residence,
would not favor dectronic monitoring since it would require constant supervison by a parole
officer. Subsequent to the hearing, and off the record, the parole officer alegedly contacted
Mr. Patton’s Sster and questioned the sster regarding her willingness to assst her brother in
an dectronic monitoring arangement. The parole officer apparently thereafter reported the
contents of such conversation to the Board, and a determination was made that there was no
“home plan” gnce dectronic monitoring would not be a feasble dternaive. Paole was

thereafter revoked.

Upon review of the evidence presented regarding the three charges, we find no
abuse of discretion by the Board in invedtigaing the aleged viold@ions and in determining that

the evidence was sufficient to warrant a finding that the violations did indeed occur. We



further find no abuse of discretion in the Board's decison not to implement less redrictive
dternatives.  The record reflects that the Board considered dternatives to placing Mr. Patton
in prison and inquired into the posshility of home monitoring. While Mr. Patton dleges that
the off-the-record conversation with his sster was improper and/or prgudiced him in some
manner, we find that argument lacking in meit based upon the fact that Mr. Patton admitted
during the revocation hearing that his dster would not be amendble to a resolution which
induded home monitoring a her home.  Thus, any eror in permitting off-the-record

discussion of the matter was harmless.

B. Review asRequired by Sate ex rel. Eads v. Duncil
Mr. Patton dso dleges that the entire Board did not provide adequate review of
the evidence presented in the revocation hearing, as required by Eads. Sylladbus point two of
Eads indructs as follows:

The record in parole revocation cases mug afirmeivey
show that the documents and evidence produced in the revocation
proceeding have been submitted to al duly appointed and
qudified members of the West Virginia Board of Probation and
Parole for condgderation prior to the find decison, that the
number of members consdering such documents and evidence
condituted a quorum for conduct of business by the Parole
Board, and that a mgority of the duly appointed and qudified
members conddering the documents and evidence must concur
in any order revoking parole, either by sgning the order or filing
with the secretary of the Parole Board a written concurrence in
such revocation, which may be then so certified by the chairman
of the Paole Board, the secretary of the Parole Board, or a
member of the Parole Board assigned to conduct the proceeding.



196 W. Va at 605, 474 SE.2d at 535.

Mr. Patton dleges that the audio tape qudity was so poor that even the
transcriber could not decipher dl contents of the revocation hearing. Mr. Patton aso contends
that the Board members cast their votes based upon an incomplete record of the proceedings
due to the poor qudity of the recording equipment. The State maintains that there was ample
evidence of parole violaions and that the poor audio tape qudity did not affect the vadidity of

the Board' s conclusions.

Our review of this matter reveds that the affidavit submitted by Chairman Stump
specifies that he presented the issues to the other members of the Board in conference,
discussed the dlegations and evidence with the other members of the Board, and that the Board
rendered a concluson as an entire Board, as required by Eads. The affidavit evidences the
Board's action in reviewing the Summary and Recommendation prepared by Charman Stump.
In these circumstances, we decline to conclude that the revocation of Mr. Patton’s parole

should be vacated.

Based upon the foregoing, we deny Mr. Patton’s requested writ of habeas corpus.

Writ denied.



